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ETUC discussion paper for the protection of non-standard and platform workers' 

rights 

 

1. The President of the European Commission, Ursula Von der Leyen, has 

mandated the Commissioner for Employment and Social Rights Nicolas Schmit 

to move forward on an initiative to "improve the working conditions of platform 

workers".  

 

2. Before the outbreak of the COVID-19 crisis, the Commission's timetable 

envisaged a legislative initiative in the first half of 2021. In order to achieve this, 

a summit on platform work was to be organised in September 2020, where the 

employment status, social protection, access to collective bargaining and working 

conditions of platform workers were to be addressed. This summit has now been 

cancelled but the European initiative should keep the same calendar to be 

proposed during the Portuguese Presidency of the Council of the European 

Union (January-June 2021). 
 

3. The ETUC calls for this agenda to be maintained because the COVID-19 crisis 

has shown how the lack of rights for non-standard and platform workers put them 

in a vulnerable situation on the labour market, having to choose between a dry 

loss of income or the risk of working with few protections in times of pandemic. 

The summit can be transformed into a digital consultation meeting of 

stakeholders and especially the social partners on the different labour issues.  

 

4. It is not yet time for the ETUC to consider what is the appropriate legislative 

instrument on this subject. We must first define what we want to achieve in trade 

union terms on the subjects in question. 

 

5. The Commission's timetable allows us to start the discussion on the various 

subjects with a discussion paper, which will be circulated and presented in 

different ETUC Permanent Committees. On the basis of this work and the 

amendments received, we will then present a position paper to the Executive 

Committee in September or October 2020. 

 

6. At its Congress in Vienna in May 2019, the ETUC called for "an EU initiative 

ensuring standards for platform workers such as employer/employee relationship 

when applicable, adequate wages/remuneration and social rights. Dependent 

self-employed and freelancers providing services on platforms should also 

benefit from social and trade union rights". 
 

7. The ETUC has been interested in the development of platform work since it 

appeared. Although platform work represents only a small part of the working 

population, it is still a disruptive business model that can have consequences in 

all sectors of activity. The digitalization of work impacts all sectors. 

 

8. The business model of these platforms lies in the competitive advantage obtained 

by the pressure on labour costs. By using self-employed staff, the platforms break 

the price by remunerating shifts, missions, tasks well below the minimum wage 

or collective agreements applicable to workers in the sectors in question. The 

platforms essentially work with three audiences: school leavers with no work and 
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no social protection, the working poor who need to supplement their income or 

migrants desperately looking for an income: audiences towards whom it is easy 

for the platforms to offer the lowest prices, otherwise another will take the job.  
 

9. The ETUC is obviously not against digitalisation. If it is carried out democratically 

and in full compliance with international and European instruments on human, 

trade union and social rights (New York Pact, ILO Conventions, European Social 

Charter of the Council of Europe, EU Charter of Fundamental Rights, European 

Pillar of Social Rights, etc.), it can bring many improvements in working 

conditions and workers' safety. 

 

10. The ETUC also considers that platform workers are not a new category of 

workers per se for whom regulation should be limited to this public. The 

development of platform work has increased along with the development of self-

employment and non-standard employment relationships. A European initiative 

should therefore focus on the protection of workers in all non-standard 

employment relationships, because a musician and a delivery man, a journalist 

and a cleaner are in the exact same position vis-à-vis their "order giver", in the 

same situation of absence or incomplete social protection, in the same 

impossibility to organise and bargain collectively, without being able to enforce 

their right to a decent income. Whether one is an employee, autonomous or 

(bogus) self-employed, one has to get up every morning to secure a living wage 

and one does not set the rules of the game, neither with a traditional employer 

nor with the free and often distorted market. Workers who have no real possibility 

of claiming their rights, otherwise they will not be called back the next day. 
 

11. In this note, we will therefore focus on two aspects: rights for workers (A), 

obligations for platforms (B). 

 

12. (A) The ETUC wants to obtain the rights to organise and collective bargaining, 

access to minimum wages, social protection and respect for working conditions 

for all workers, in this case for all non-standard and platform workers. 

 
13. (B) Two aspects specific to platforms need also to be addressed. Firstly, 

platforms must be recognised as employers, with all the legal obligations that this 

entails in terms of payment of income tax, financing of social protection, 

responsibility for health and safety, due diligence and corporate social 

responsibility. Secondly, democratic control of the operation of the algorithm 

applications must be at the heart of the public debate and must be discussed 

through the information and consultation of workers. 

 

A. Rights for workers 
 

14. Among the subjects to be discussed between now and the European legislative 

initiative are the following topics on which the ETUC will have to make its 

proposals: "the employment statute, working conditions, including health and 

safety, training and skills, access to social protection and access to 

representation and collective bargaining”. 

 

I. Status and employment relationship. 
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15. The answers to the question of employment status, i.e. whether the worker is an 

employee with an employment contract or a self-employed person offering his 

services, often determine access to other rights in EU Member States. 

 

16. The ETUC wants to put an end to the misclassification of workers that deprives 

them of their rights and wants to promote the targeted extension of the coverage 

of collective agreements/(legal) minimum wage to precarious, non-standard, 

platform and self-employed workers. 

 

17. For several years, the fight on the issue of employment status has been 

conducted through legal channels, leading to positive decisions recently in the 

cases of Deliveroo in Spain or Uber in France, for example. As these legal 

decisions do not extend to everyone (no obligations erga omnes), it is now time 

to turn legal victories into political victories through changes in the law. 

 

18. For the ETUC, a worker should be presumed to be employed until proven 

otherwise. This presumption of being an employee must imply : 

a. that the worker is presumed to be employed by an identified employer, and 

that the burden of proof of the absence of a subordinate relationship lies with 

the employer on the basis of a list of criteria to be established. For example : 

i. whether the worker has the right to determine the price of the goods 

or services produced; 

ii. whether the worker has the right to specify how the work will be done  

iii. if the worker has multiple clients and sources of income over a period 

of time; and 

iv. if the employer can prove that the nature of the task is not equivalent 

to a salaried occupation 

 

19. The presumption of employee relationship is not sufficient if there is not a level 

playing field preventing the employer from using a self-employed person cheaper 

than an employee. This is the only way to ensure that the choice to be self-

employed is the worker's and not the employer's choice to save on labour costs. 

This implies acting on minimum wages and minimum tariffs. It should not be 

possible to pay a self-employed person less than an employee's wage under 

existing minimum wages or sectoral collective agreements, including the cost of 

social protection and taxes that the self-employed person will have to finance 

himself.  

 

20. With regard to the coverage of statutory minimum wages, national and/or 

European action in this area is necessary to ensure that exemptions from the 

application of statutory minimum wages for certain categories of workers such as 

non-standard and platform workers should not be allowed. 

 
The triangular employment relationship 

 
21. A platform is based on the constructing of a triangular relationship in a way that 

is most remote from an employment relationship. Workers have to register as 

self-employed or with an independent contractor status. Two solutions are 

available for this problem: The assumption that a platform worker is a worker 
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should be the starting point and a reversal of proof would make it more difficult 

for platforms to classify workers as self-employed. The other possibility would be 

to check if the Temporary Agency Work Directive which also deals with a 

triangular relationship would be applicable for platforms. 

 

22. An online platform involves three parties in each transaction: (i) the person/entity 

who wants work to be done for them, (ii) the worker who provides that work and 

(iii) the platform that coordinates these two elements. In this framework, 

triangularity in itself does not exclude the possible existence of an employment 

relationship between the platform and the worker, otherwise "traditional" 

temporary agency work could not exist either. 

  
The Temporary Agency Work Directive 

 

23. It can be argued that the work done through mediation on digital work platforms 

can be considered as a particular form of temporary agency work. Although the 

worker is not bound by a standard employment contract, it cannot be denied that, 

for a certain period of time, the worker provides services for and under the 

direction of another person in return for remuneration. The platform and the end 

user effectively exercise direction and control over the worker because, when 

accessing the platform, the worker accepts that the platform exercises general 

control over the provision of work and dictates the terms and conditions of 

employment. 

 

24. The core principle on which the Directive was built is equal working conditions for 

temporary agency workers and workers in the user undertaking. This poses a 

problem with regard to the application of this directive to digital platforms, as 

these companies do not employ workers equivalent to those doing the basic work 

of the platform with which they can be compared in a logic of upward 

convergence. A broader interpretation, in which the reference point is taken to be 

other workers in the sector and not those of the matrix or client company, could 

make this directive an interesting tool for workers. 

 
II. Right to organize and collective bargaining 

 
25. In many countries, atypical workers cannot even legally organize themselves in 

trade unions. The precarious status of these workers also implies the fear of 

organising collectively to avoid being associated by their “employer” as a 

disruptive element. The right to organise is thus concretely violated by precarious 

conditions of employment, subordination to one employer, economic 

dependence on meagre income and lack of trade union protection or protection 

against "dismissal". In recent years, the ETUC and its member organisations 

have been developing work towards these new audiences in order to organise 

them.  

 

26. In accordance with the International Labour Organisation (ILO) Convention on 

Freedom of Association and Protection of the Right to Organise (Convention 87), 

in most European states, trade unions have the right to recruit and represent non-

standard workers. However, there are at least five European or candidate 

countries (Bulgaria, Hungary, Romania, Serbia and Turkey), where national 
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legislation prevents most non-standard workers (including self-employed 

workers) from joining trade unions, or at least does not clearly give them the right 

to join1. In a number of countries, these limitations on trade union membership 

have been actively combated by trade unions, which have argued that a large 

part of the workforce is excluded from trade union participation. 

 

27. The classification of platform workers as "independent contractors" limits their 

collective representation, as this status is generally considered incompatible with 

trade union membership. Moreover, most digital work platforms are 

unsurprisingly hostile to any effort to organise genuinely independent workers 

representation. Despite these difficulties, some models of collective 

representation of platform workers are emerging. 

 

28. The absence of the right to organize has not prevented local trade union 

initiatives from trying to enter into negotiations with the platforms, which the 

platforms have often refused. This has also lead to protest movements. Despite 

potential retaliation by platforms, mass communication networks provide a tool 

for platform workers' associations.  

 

29. The right to collective bargaining is a fundamental right and recognised as such 

by the EU. It is unthinkable that exceptions to competition law have to be used to 

allow workers to exercise a fundamental right. Fundamental rights are rules, not 

exceptions to other rules! 

 

30. EU competition law must be interpreted in the light of fundamental rights, 

recognising the right to collective bargaining for all workers, atypical and platform 

workers (including the self-employed). The proliferation of contractual 

agreements in the labour market shed light on the discrepancy between labour 

law and competition law in relation to collective agreements. The EU ban under 

Article 101 TFEU on horizontal cooperation agreements such as cartels has in 

some circumstances been interpreted in an overly extensive manner, resulting in 

a ban on the right to collective bargaining for the self-employed and non-standard 

workers. Such a policy incoherence ignores underlying power imbalances and 

deprives vulnerable persons in the labour market from accessing decent terms 

and conditions through collective agreements. Wage setting should never be 

seen as price-fixing. 

 

31. It follows that collective agreements covering non-standard workers and platform 

workers (including the self-employed) should be considered to fall outside the 

scope of Article 101 TFEU with regard to public interest and the societal benefits 

such agreements bring in terms of fairness, level-playing field and social 

progress. 

 

32. Recently, some digital transport platforms have been trying to launch internal 

channels of communication and dialogue between the platform and its 

riders/drivers. Some platforms have also promoted charters of “decent work” for 

delivery couriers. In this false social dialogue, the protection of trade union rights 

is illusory. We are well aware that even in countries where there are trade union 

                                                 
1 FULTON L. (2018) Trade unions protecting self-employed workers. ETUC. Brussels. 
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protections against the dismissal of staff representatives, this protection is 

incomplete. So how can we imagine that a delivery courier without a contract, 

without social rights, without an obligation for the platform to provide him with 

work, can be protected in the exercise of his trade union rights? Without the 

means to coordinate, how could the "representatives" develop common 

demands? Concerning the charters, it is clearly not up to companies that do 

everything possible to avoid having to respect labour and social laws to define 

what decent work is. It is already defined by international organisations such as 

the ILO, and it can only be respected with the recognition of the trade union rights 

of the workers concerned and their involvement in sectoral social dialogue at 

national and European level. 

 
III. Access to social protection 

 
33. “Self-employed workers lack adequate social protection throughout the EU, with 

notable disparities from one country to another. Full social protection rights such 

as health assistance, sick leave, unemployment or parental/maternity leave are 

usually the sole responsibility of the self-employed workers themselves.”2  

 

34. We cannot ignore the fact that labour protection legislation is a necessary 

precondition for access to social protection and that non-standard workers are 

mainly prevented from being covered by this legislation. We cannot ignore the 

legislative loopholes that do not provide de facto social protection for atypical 

workers. 

 

35. As regards to the scope of social protection for non-standard workers, a 

comprehensive approach should be taken in which non-standard workers enjoy 

the same protection as ordinary workers. An "à la carte solution" would ultimately 

lead to discriminatory practices against specific groups in society. From this 

perspective, the branches of social protection to which non-standard workers 

should have access are as follows: unemployment benefits; sickness benefits; 

benefits for accidents at work and occupational diseases; pensions and old-age 

benefits; equivalent maternity and paternity benefits; vocational guidance, 

counselling and placement; training and updating of knowledge; and measures 

for rehabilitation and reintegration into the labour market. In March 2018, the 

European Commission published a proposal for a Council Recommendation on 

access to social protection for employed and self-employed workers. The 

recommendation aims to support all persons who, because of their status or the 

duration of their employment, are not sufficiently covered by social security 

schemes. The ETUC welcomed the Council Recommendation. However, the 

ETUC regrets that it seems less ambitious than expected as regards the 

principles of upward convergence set out in the European Pillar of Social Rights. 

This is why the ETUC, in coordination with its member organisations, is 

monitoring the implementation of the European Pillar of Social Rights in order to 

fill the gaps in access to social protection by ensuring formal compulsory 

coverage. 

 

IV. Working conditions. 
 

                                                 
2 ETUC resolution, Towards new protection for self-employed workers in Europe, December 2016 
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36. The new Directive 2019/1152 on transparent and predictable working conditions 

followed directly from the proclamation of the European Pillar of Social rights. It 

establishes new rights for all workers in order to improve the inadequate 

protection of precarious workers. Once the Directive will be transposed in EU 

member states, all workers will have the right to more comprehensive information 

on essential aspects of work, which they will receive promptly in writing; a 

limitation of the duration of probationary periods at the beginning of employment; 

the right to seeking additional employment, with a prohibition of exclusivity 

clauses and a limitation of incompatibility clauses; the right to knowing in advance 

a reasonable period of work, for workers whose working hours are highly 

unpredictable, such as in the case of work on demand; the right to anti-abuse 

legislation for zero hour contract work; the right to receive a written response to 

a request for transfer to another, the right to more secure job; and the right to 

receive free compulsory training which the employer is obliged to provide. 

 

37. The Directive has a wide personal scope. It aims to ensure that these rights cover 

all workers in all forms of work, including work on digital platforms. 

 

38. The ETUC calls on the EU Member States to transpose the Directive quickly and 

correctly with a personal scope of application as wide as possible. It is neither 

necessary nor justified to wait years before granting workers these much needed 

rights. 

 

39. Work on digital platforms involves risks such as permanent exposure to 

electromagnetic fields, visual fatigue and musculoskeletal problems. 

Psychosocial risks include isolation, stress, technostress, technology 

dependency, information overload, burnout, posture disorders and online 

harassment. Finally, job insecurity, which is known to contribute to the overall 

poor health of non-standard workers, is characteristic of working on an online 

platform. 

 

40. These risks would make the enforcement of OSH regulations for work on online 

platforms of the highest importance, but the enforcement is very uncertain. The 

application of OHS rules and labour law in general is contested by the platforms, 

as the involvement of online platforms in work organisation tends to complicate 

the classification and regulation of responsibilities for the work in question.  

 

41. In terms of civil liability and insurance, the protection enjoyed by a platform worker 

is also questionable. For example, in the specific case of geographically located 

platforms in the transport and delivery sectors, platforms are liable in the event 

of accidents involving their workers. 

 
B. Obligations for employers 

 
42. As introduced previously, a fundamental issue in guaranteeing rights to non-

standard and platform workers is to recognise the platform as a provider of work 

and therefore as an employer. The current disruptive model of platforms is based 

on the pressure on workers' rights while not respecting the legal obligations of 

employers, thus creating unfair competition with companies in the sectors in 

question. 
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43. Platforms cannot evade legal obligations in terms of payment of income tax, 

financing of social protection, responsibility for health and safety, due diligence 

and corporate social responsibility.  

 

44. The identification of the role and responsibilities of the employing entity, and 

indeed the identification of the employing entity itself, has become an important 

and sensitive issue for labour law systems in the face of the process of 

fragmentation affecting the employment relationship. More and more workers are 

faced with situations where they provide work for several employers. 

 

45. One suggestion by researchers Countouris and Di Stefano would be to define the 

employing entity that would impose labour law obligations on the party that in 

practice largely determines the terms and conditions of a worker's engagement 

or employment.  The employer should be the party that largely determines the 

terms and conditions of engagement or employment of a worker.3 Where more 

than one party is so responsible (and irrespective of whether one party is more 

responsible than the other, as long as both are "substantially" responsible), the 

worker may turn to either or both of the alleged employers for the tasks carried 

out for that or those employer(s). 

 

46. Finally, the democratic control and transparency of the operation of the algorithm 

of intermediate work applications must be at the heart of the public debate as well 

as being discussed through the information and consultation of workers4.  

 
 
 

 

                                                 
3 COUNTOURIS, N., DE STEFANO, V. (2019) New trade union strategies for new forms of employment. ETUC. Brussels 
4 https://www.etuc.org/en/document/etuc-calls-eu-digital-strategy-europe-delivers-workers ; 

https://www.etuc.org/en/document/ai-humans-must-be-command ; 

https://www.etuc.org/en/publication/artificial-intelligence-will-it-make-bias-against-women-worse 
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